Westmoreland Coal Company contested the civil penalty
proposal, and also filed a separate notice of contest pursuant
to section 105 (d) of the Act challenging the validity of the
order.  The cases were consolidated for trial in Madison, West
Virginia.  The parties were afforded an opportunity to file
post hearing arguments, and they have been considered by me in
the course of these decisions. V

Issues

The issues presented in these proceedings include the
validity of the order, whether the alleged violation resulted
from an unwarrantable failure by Westmoreland Coal Company to
comply with the cited mandatory standard, and whether or not
the violation was significant and substantial.

Assuming the alleged fact of violation is established by
a preponderance of the evidence, the question next presented
is an appropriate civil penalty to be assessed for the viola-
tion taking into account the criteria found in section 110(i)
of the Act.

Applicable Statutory and Regulatory Provisions

1.  The Federal Mine Safety and Health Act of 1977, 30
U.S.C. 301, et

Act.

2.  Sections 110{a), 110(i)f 104(d), and 105(d), of,the

3.  Commission Rules, 29 CPR 2700.1, et seq.
Stipulations

The parties stipulated to the following:

1.  Westmoreland Coal Company is subject to the
jurisdiction of the Commission and the Act, and
the presiding judge has jurisdiction to hear and
decide these cases.

2.  MSHA Inspector Vaughan Garten is a duly
authorized representative of the Secretary of
Labor, MSHA, and acted in this capacity when he
served the contested order on a representative
of the contestant/respondent.

3.  The subject contested order was properly
served, and a copy may be admitted as a part of
the record in these proceedings.

V MSHA filed a brief, but Westmoreland opted not to.
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